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A well attended and successful Mid-Year Conference of Bar Delegates was 
held in Ocala on December 13th, preceded by a meeting of the Board of Governors 
on the afternoon of the 12th. Informal reports from more than twenty committees 
of the association were received by the Board of Governors, and summaries were 


passed on to the conference. These reports evidenced considerable work in varied 
fields of bar activities. 


. Judge Richard P. Robbins, West Palm Beach 


Highlights of the conference included discussions of bar integration, revised 
rules of civil procedure, recent rulings of the Committee on Professional Ethics 
and Grievances, the Lawyers’ Title Guaranty Fund, and better methods of pub- 
lishing Acts of the Florida Legislature and the opinions of the Supreme Court. 
Hon. Dan H. Redfearn, chairman of a special committee created during the pre- 
ceding bar association year to consider a revision of the state constitution, ex- 
pressed regret that recent press releases had attributed to the State Bar Associa- 
tion some sponsorship of his personal draft of a proposed new constitution. He 
explained that the draft is entirely his own and is being released as such to the 
press and public for study and criticism. He hopes that therefrom he will receive 


helpful suggestions for ultimate consideration by his committee and the state 
association. 


The Board of Governors announced that the annual convention will be held 
at the Hollywood Beach Hotel in mid-April, the exact dates to be announced later. 
An interesting program to include prominent speakers on timely and practical 
legal subjects is being arranged. One of the largest conventions in our history 
is anticipated. 

This Mid-Year Conference represents the half-way mark in our bar associa- 
tion year. It is gratifying to observe the splendid work that is being done by so 
many active committees and individuals, and to note that our membership con- 
tinues to grow, setting new records with each passing month. 


E. DIXIE BEGGS, President. 
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TAX NEWS FOR LAWYERS 


By Cuas. A. MOREHEAD, Chairman Committee on Federal Taxation 
TAXATION OF ALIMONY AND SEPARATE MAINTENANCE 


Prior to 1942 alimony was neither taxable to the wife nor deductible by 
the husband. In 1942 the tax law was amended to make alimony taxable to the 
wife and deductible by the husband under certain circumstances set out in the 
Act. It is very important that every lawyer should understand when alimony 
is and is not taxable to the wife. Otherwise the attorney for the wife may find 
that she receives from 19% to 86-14% less than enough to support her. 


Alimony is taxable to the wife and deductible by the husband if paid under 
the following conditions (1): 


1. The wife must be divorced or legally separated under a decree of divorce 
or separate maintenance. This prevents taxation of alimony when paid under 
a mere separation without a court decree. 


2. The payments must be periodic, but need not be made at regular inter- 
vals. Under this provision alimony is not taxable when the husband and wife 
agree upon a lump-sum settlement “which may or is to be paid” within ten 
years or less. Accordingly, from the standpoint of the wife, it is usually pre- 


ferable for her to agree to such a settlement in lieu of indefinite monthly pay- 
ments (2). 


3. The payments must be received subsequent to the decree. This pre- 
vents the taxation of alimony pendente lite. 


4. The payments must be in discharge of a legal obligation which, because 
of the marital or family relationship, is imposed upon the husband. This pre- 
vents the taxation of sums paid to the wife for money owed her by the husband. 


5. The husband’s obligation must be imposed upon him by a decree or under 
a written instrument incident to the divorce or separation. However, alimony 
paid pursuant to a written separation agreement is not taxable until after the 
entry of the decree enforcing it. It is advisable to have the decree incorporate 
the separation agreement or refer to it to prove to a revenue agent that the 
agreement was “incident to the divorce or separation.” 


6. The portion of the alimony “which by the terms of the decree or written 
instrument is specifically designated as a sum payable for the support of minor 
children” of the husband is not taxable. Therefore it is important to designate 


the amount of alimony attributable to the support of the children if you repre- 
sent the wife (3). 


If you represent the husband, avoid securing the alimony by having the 
husband pay a lump sum to set up a trust or purchase an annuity for the wife. 
Otherwise the husband can’t deduct any amount he pays for the annuity or 
contributes to the trust, yet the wife will be taxable upon all amounts she re- 
ceives from the annuity or trust, whether it is paid from principal or income (4). 


o Alimony is usually deductible by the husband for tax purposes whenever 
it is taxable to the wife. So an attorney who represents either the husband or 
wife may find, if he ignores the tax treatment of alimony outlined above, that 


he has cost his client from 19 to 86-14% of the alimony payments. For ex- 


imple: If the husband makes a lump-sum settlement of alimony with the wife 
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that is to be paid in less than ten years he cannot deduct the amount paid for 
tax purposes and such amount is not taxable to the wife. If he makes a settle- 
ment payable in ten years and one day, he can deduct the settlement and the 
wife is taxed with it. This will make a considerable difference to a husband 
who is in say the 50% income tax brackets. It will also vitally affect the amount 
of net cash available to the wife from the settlement. 


(1) Sec. 22 (k) and Sec. 23 (u), Internal Revenue Code. 

(2) Reg. 111, Sec. 29.22 (k)-1; Par N-31, 1947 RIA Fed. Tax Coordinator. 
(3) 471 CCH Par. 144E.02. 

(4) Par. N-32, 1947 RIA Federal Tax Coordinator. 


NEW JERSEY DRAFTS A NEW CONSTITUTION 
By 


HERBERT U. FEIBELMAN, of the Miami Bar 


New Jersey joins Missouri and Georgia in adapting its basic law to modern 
needs—and particularly in adopting methods of court construction and procedure 
that promise to increase the efficiency of the judicial system, expedite justice 
and minimize court delays. New Jersey, through a constitutional convention, 
has written a new constitution, which will be submitted to the voters of that 
state in the November general election for adoption. For three months, the con- 
vention has labored to produce a document worthy to supplant the old consti- 
tution under which the state has operated for 103 years. 


Reports which this writer gathered in New Jersey, when the document 
was presented to Governor Alfred E. Driscoll and accepted by him, indicate that 
the people of New Jersey will approve the new instrument. The idea of a new 
constitution was promoted and advocated by the Governor, a Republican, while 
Mayor Hague of Jersey City, outstanding leader of the Democratic party, has 
given his blessing to the new basic law. Former Governor Edge, influential 
Republican leader, has also endorsed adoption. The convention itself has ap- 
propriated $80,000 for advertising to win popular approval. For distribution, 
the convention has undertaken to print 3,000,000 copies of the official summary 
prepared by the convention and 600,000 copies of the full text of the constitu- 
tion. An intensive educational campaign will be conducted to gain the necessary 
popular endorsement. 


We quote freely* from the official summary that gives in plain, under- 


standable language the aims and purposes of the convention and the accomplish- 
ments of the new basic law. 


The delegates have stated that it was their purpose “to draw up a new 
state constitution that will make possible more efficient, more economical, and 
more democratic state government.” To accomplish these objectives, the pro- 
posed new constitution provides: 

“1. A more liberal “Bill of Rights.” 

“2. Better defined legislative power. 

“3. A stronger, more responsible executive. 

“4. A simple, unified system of courts. 


* All quoted passages are not marked with quotation marks. 


4 FLORIDA LAW JOURNAL 


“5. A sounder basis for taxation and finance. 
“6. A simplified, less expensive method of amendment.” 


The “more liberal’ bill of rights reflects the present trend of legislation to 
ban discrimination because of race or religion and insure labor’s “rights.” This 
new “bill of rights” is thus summarized: 

No person may be limited in his privileges because of race, color, sex, re- 
ligion, national origin. 

Under the proposed constitution New Jersey will be the first state to give 
equal constitutional rights to women. The provision forbidding paupers to vote 
is abolished. Segregation by race or color in the schools and militia is forbidden, 
and discrimination against any person is barred. 


Labor’s right to organize and bargain collectively is guaranteed to those 
in private employment. 


Those in public employment are given the right to organize and present 
their grievances and proposals through representatives of their own choosing. 


In time of war no voter in the armed forces can be deprived of his vote 
because of absence from his election district. 


The Legislature is given the power to pass laws guaranteeing similar rights 
in peacetime. This provision gives constitutional recognition to the principle 
of absentee voting for members of the armed forces established during the 
last war. 


The right of trial by jury remains inviolate. 


In civil cases the Legislature may provide for a verdict by not less than 
5.6 of the jury. This will speed litigation in civil cases, and reduce costs, by 
avoiding “hung juries” of 11 to 1 and 10 to 2 occasionally found. In civil cases 
involving less than $50, the Legislature may provide for trial by juries of six 
people. 


A few of the high lights respecting the legislative power are these: 


The term of Assemblymen is increased from one to two years and of Sena- 
tors from two to four years. 


The number of Assemblymen and Senators remains unchanged. Terms are 
lengthened so that legislators may spend less time campaigning and devote more 
time to the interests of the state. Salaries for both Assemblymen and Senators 
will be determined by the Legislature instead of being constitutionally limited 
to $500. However, any increases in legislators’ salaries cannot become effec- 
tive until the year following the next election for the General Assembly. Elec- 
tions of Senators and Assemblymen will be held in “off years” so that their 
election will not be confused with national issues. Approximately half of the 
Senators will be elected every two years. 


The Legislature may not elect any administrative, judicial or executive offi- 
cer except the State Auditor. 


This places executive authority where it belongs in the hands of the Gov- 
ernor, who will fill such offices with the advice and consent of the Senate. Be- 
cause control of public funds is a legislative function the Legislature will elect 
the State Auditor. 


One full calendar day must intervene between the second and third reading 
of a bill or joint resolution. 


This will prevent the passing of bills with no time for consideration. Under 
the old constitution, it was possible to rush a bill out of committee and pass it 
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immediately, before the public, and sometimes the legislators, had a chance 
to read it. In case of an emergency, the Legislature can walve this one-day 
rule by a three-fourths’ vote. 


Gambling and games of chance may be authorized by the Legislature if 
approved by a majority of the people at a general election. 

Under the old constitution, gambling is limited to pari-mutuel betting on 
horse racing at the tracks. Now “bingo” and other games of chance may also 
be legalized. The Legislature must first pass a bill specifying exactly the kind, 
restrictions and control to be exercised, and this must then be approved by a 
vote of the people. 

Home rule for municipalities and counties is encouraged. 


Under the new constitution, local governments will be able to ask the Legis- 
lature for special laws fitted to the special needs of their communities. At pres- 
ent, the Legislature cannot pass any special law regulating the internal affairs 
of local governments no matter how much the people of the locality may want it. 

Local governments will enjoy not only the express powers granted to them 
by the Legislature, as heretofore, but also those which may be needed for the 
exercise of those powers. 


With respect to the power of the Executive, the proposed constitution con- 
tains a number of novel provisions. Thus: 


The Governor will be elected in odd-numbered years. 

The election of the Governor will be completely separated from national 
elections and from the election of members of Congress. Thus, what is strictly 
a state matter will not be confused with national issues. 

The veto power of the Governor is strengthened and made more flexible. 

Formerly the Legislature could override the Governor’s veto with a simple 
majority—the same vote required to pass the bill in the first place. Now a two- 
thirds’ majority is required, as in the Federal Constitution. In vetoing bills 
for technical or other defects, the Governor is permitted to propose amendments, 
and the Legislature may adopt such amendments by a simple majority vote. In 
appropriation bills, if the Governor considers the budget for any department too. 
high, he can now reduce, as well as eliminate, any item by veto. 

The “pocket veto” is abolished. 


Under the old constitution, after the Legislature adjourned, all bills not 
signed by the Governor automatically died. Now the Legislature will meet in 
special session forty-five days after adjournment to consider any vetoed bills. 
Those bills that have not been vetoed, and returned to the Legislature, become 
law. Thus, while the Governor’s veto power is strengthened, it is also balanced 
by giving the Legislature an opportunity to reconsider all vetoed bills. 

Civil service is given constitutional status. 


A SIMPLE, UNIFIED SYSTEM OF COURTS 
A new Supreme Court is established. 


The new high court, with a Chief Justice and six Associate Justices, re- 
places the old sixteen-member Court of Errors and Appeals. 


Courts of law and equity are replaced by a new Superior Court. 


This court will have law, chancery, and appellate divisions. The law and 


chancery divisions can each exercise the powers of the other when necessary. 
This allows both the equity and law features of a case to be decided in the same 


- 
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court instead of being shifted from court to court as is now so often the case. 
Thus the time and expense of litigation should be considerably reduced. 


A single court in each country replaces five separate courts. 


The courts of common pleas, oyer and terminer, special sessions, quarter 
sessions, and the orphans court, are replaced by one county court. The legisla- 
ture may alter the jurisdiction, powers, and functions of these courts as the 
public good may require, but it cannot abolish these courts—the courts closest 
to the people. In civil cases these courts may grant legal and equitable relief. 


Existing courts below the county courts continue without constitutional 
status. 


Inferior courts may from time to time be established, altered or abolished 
by law. 


LIFE TENURE MADE POSSIBLE 


Life tenure is made possible for justices of the Supreme Court and judges 
of the Superior Court. 


These justices and judges are appointed for an initial term of seven years, 
and may be then reappointed to serve during good behavior. They must retire 
at the age of 70, and may be retired sooner in cases of permanent disability. 


The Chief Justice is given full administrative powers over all courts of 
the state. 


Under the old constitution, no one has administrative powers over New Jer- 
sey’s court system. It is claimed that giving the Chief Justice such powers will 


increase the efficiency of the judicial system, expedite justice, and minimize 
court delays. 


The appeal system is simplified. 


Repeated appeals, which prolong litigation, are eliminated. 


A SIMPLIFIED, LESS EXPENSIVE METHOD OF AMENDMENT 


After an amendment has been passed by a three-fifths’ vote of the legisla- 
ture at one session, or by a simple majority at two sessions, it may be submitted 
to the voters at a general election. Under the old constitution, an amendment 


had to be passed by a majority vote at two consecutive sessions and then sub- 
mitted at a special election. 


If approved by the voters, the new constitution will become effective Jan. 
uary 1, 1948. Senators and assemblymen elected in 1947 will then serve the 


new lengthened terms. The judicial articles of the new constitution will become 
effective September 15, 1948. 


There are many other features of the new constitution, but the foregoing 
are perhaps the changes of greatest interest to the bar of this state, which has 
given and is continuing to give serious thought to the adoption of a new con- 
stitution for Florida. The enterprise of the State of New Jersey is reflected 
in the instrument which has been created in full satisfaction of the demands 
of the political factions of that state. After 103 years, New Jersey joins with 
Missouri and Georgia in leading the way towards effective and efficient govern- 
ment, attuned to the great and growing needs of a modern commonwealth. 
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COMPARATIVE TAX ADVANTAGES OF 
FLORIDA RESIDENTS 


Those of us who have had occasion to study the question have found that 
a Florida resident who pays intangible taxes and whose estate is subject to our 


limited estate tax has a decided advantage from a taxation viewpoint over resi- 
dents of other states. 


C. M. Gay, Comptroller of the State of Florida, realizing the need, has pre- 
pared a booklet on Florida Taxes and Exemptions. This booklet will show con- 
stitutional provisions and statutes. It will contain tax comparisons, furnished 
by Prentice-Hall, Inc., of Florida intangible taxes with income and intangible 
taxes of eight states; also Florida estate tax as compared with inheritance and 
estate taxes of these same states. The booklet which should be available some 
time this month, will be of real value to the practicing bar and those clients who 
are contemplating making Florida their domicile. 


eS 


OUR APOLOGIES 


On page 296 of the December Law Journal, the printer omitted the last 
five lines of the article ‘‘Federal Taxation of Florida Entireties’’. The last 
proof showed these lines in proper sequence. We cannot explain how they 
were omitted. They read as follows: ‘‘The Treasury has even more recently 
advanced the suggestion of nationwide marital income-splitting by explicit 
federal statute without regard to State law variations.2® Henee by the time the 
legislature of Florida gets its next biennial chance at Federal tax planning for 
Floridans the question of splitting marital income may have obtained a 
federal answer.”’ 


29. Treasury Department Press Service No. S—370; June 18, 1947 


| 
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AN EARLY CASE OF 
CONTEMPT OF COURT 


By JOSEPH HIRSCHMAN of the Daytona Beach Bar 


It happened in the year 1411. The times were turbulent and unsettled. The 
point of the sword was a better argument than legal precedent. Indeed, trial 
by combat was still legal procedure for settling disputes and the Judges of the 


Courts acted as official referees to see that the rules of procedure were strictly 
observed. 


Old man Stare Decisis was an infant and the vast difference between Tweedle 
Dee and Tweedle Dum yet to be evolved. Of course, there was not the vast 
number of decisions available, possibly a blessed condition for judges, lawyers 
and litigants. There was however a well defined body of common law, but it 
really took an expert to tell what these laws were. In the main, the law was 
what the presiding judge thought it was, sometimes truly, sometimes otherwise. 


The chief criminal court was called the Court of the King’s Bench. The 
position of the chief judge was a powerful one and highly remunerative, even 
to an honest judge. Originally the office had been created by William the 
Conqueror and the presiding judge was called Chief Justiciar. His duties 
primarily was to protect the King’s interest, to such an extent that he acted as 
King in the latter’s absence. Among other duties was that of leading the 
army to put down sedition and rebellion. This duty still obtained in 1411 and 
the Chief Justice about whom this tale is told actually had to do so. 


In that year there sat as Chief Justice one Sir William Gascoigne. His 
name has been spelled about twenty different ways for at that time the more 
ways one spelled a word, the more learned he was considered. 


The position was filled by the King without the advice or consent of any- 
body and the incumbent served at the pleasure of the King. Removal with or 


without cause not only meant loss of large income and power but life itself as 
several judges found out. 


Gascoigne was a descendant of one of the followers of William the Conqueror. 
He had as good an education as was obtainable in those days including at- 
tendance at Cambridge. On graduation he took up the study of the law and 
after seven years was admitted to the Bar. He must have been good because 
he built a large and important practice. 


Among his clients was John of Gaunt, uncle to the then King, Richard the 
Second. John’s son was the Duke of Clarence. The latter engaged in a serious 
controversy with another Duke and as a result both were banished for ten 
years. As the law then provided, it was necessary for the exile to appoint an 
attorney to protect any inheritance he might be entitled to during his absence. 


Clarence duly appointed Gascoigne and this attorneyship was ratified by the 
King. 


John the Gaunt died before the ten years expired. Richard in violation of 
the power of attorney and the claims made under it on behalf of Clarence seized 


the lands and assets of the Duchy of Clarence for distribution among his 
satelites. 


Young Lancester did not take this lying down. Instead, gathering his follow- 
ers, he landed on the west coast of England, intending only to get back what 
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legally was his. But the way to the throne was open and he took that way to 
become Henry IV. 


About the first thing he did was to appoint Gascoigne Chief Judge of the 
King’s Bench. History says that Gascoigne made an able, honest and just judge. 


As stated the times were turbulent. A felony conviction carried death 
sentence and there were over a hundred felonies one could commit. Highway 


robbery however was the most popular as it was a method of acquiring easy 
money despite the hazard. 


Before the King’s Bench there was arraigned a young man accused of such 
a felony. He was a “friend” of the Prince of Wales afterwards Henry V. The 
Prince was pretty wild and dissolute himself and kept evil company. This 
detracted from his great admitted virtues of bravery and fearlessness. 


The Prince learning of his friend’s predicament rushed into Court with 
drawn sword and demanded the release of the prisoner. The judge was neither 


moved nor awed. He told the Prince that the law must take its course or a release 
be gotten from the King. 


The Prince grew angrier and started for the Bench where the judge sat 


calm and unmoved. The spectators expected to see the Judge killed or done great 
bodily harm. 


The judge however, continued unruffled to speak to the advancing Prince, 
much as one might imagine Judge Landis spoke to Babe Ruth. He pointed out 
that the Prince owed a double duty as a son and subject of the King. That the 
judge sat as representative of the King. That he should set an example for 
his people who would be his future subjects, and desist from this unlawful 
enterprise. That for contempt of Court and disobedience he was adjudged in 
contempt and sentenced to the King’s Bench prison to await there the pleasure 
of the King. The Prince surrendered his sword and went to jail. 


The news of the affair reached the King at once. He, issued the necessary 
pardon, highly praising the judge for his courageous action and thanking the 
Lord that his son recognized the justice of the proceeding and obeyed. 


The sequel of the affair occured several years later. Henry IV died and on 
April 9th 1413 the Prince was crowned Henry V. 


Shakespeare in Act 1 Scene 2 of the second part of Henry IV relates what 


took place, in the following dialogues between the Chief Justice and Warwick 
and the new King. 
Ch.J. 


I would that his Majesty had called me with him, 
The service that I truly did in his life 


Hath left me open to all injuries. 
War. 


Indeed I think the young king loves you not. 
Ch.J. 


I know he doth not, and do arm myself 


To welcome the condition of the time 


Which cannot look more hideously upon me 
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Than I have drawn it in my fantasy. 
Sweet princes, what I did, I did in honour 
Led by the impartial conduct of my soul 
And never shall you see that I will beg 
A ragged and forestalled remission 

If truth and upright innocence fail me 

I’ll to the King my master that is dead 


And tell him who hath sent me after him. 


There after the Prince as Henry V enters and addresses the Chief Justice. 
King 


You are I think assur’d I love you not. 
Ch.J. 


I am assur’d, if I be measured rightly 


Your Majesty hath no just cause to hate me. 
King. 


No! 


How might a prince of my great hopes, forget 
So great indignities you laid upon me? 
What! rate, rebuke and roughly send to prison 


The immediate heir of England. Was this easy? 


May this be washed in Lethe and forgotten? 
Ch.J. 


I then did use the person of your father 
The image of his power lay then in me; 
And, as you are king, speak in your state, 
What have I done that misbecame my place 


My person or my liege’s sovereignty. 
King. 


You are right, Justice, and you weigh this well 
Therefore, still bear the balance and the sword 
And I do wish your honours may increase 

Till you do see a son of mine, 

Offend you and obey you as I did. 


Thus ends the tale. Except Henry V’s children died without becoming Kings. 
The bloody war of the Roses settled the right of succession to the throne. 
Gascoigne served as Chief Justice a while longer when he retired to his large 


estate to enjoy his declining years. He died peacefully. He was a man and a 
Judge. 


FLORIDA LAW JOURNAL 11 


CORPUS INVASION BY LIFE TENANT 
AND THE ESTATE TAX 


By THomAS T. Coss of the Daytona Beach Bar 


In 1939, Congress codified the Internal Revenue laws into the Internal 
Revenue Code and the gross estate definition was carried forward with re- 
spect to property passing under a general power of appointment, substantially 
as it had existed since 1926.1 This section, in effect, provided that there should 
be included in the gross estate of the decedent any property passing under a 


general power of appointment exercised by the decedent by will, or otherwise 
as therein set forth. 


Under this section of the Internal Revenue Code, the granting of life 
estates by will to the testator’s spouse or other chief beneficiary, had long 
been an accepted method of avoiding the imposition of a second estate tax on 
the testator’s property when the life tenant died at a later date. Quite fre- 
quently in such instances, the life tenant was given the right to use all, or such 
portion, of the corpus as he might need for his support during his lifetime. 
This was a favorite way of avoiding the possible effect of inflation or a serious 
decline in income from the corpus of the testator’s estate, and was not objec- 
tionable taxwise, because the right to dissipate the corpus was not considered a 
general power of appointment, nor did the statute reach any property unless 
it actually passed under a general power of appointment. 

By the Federal Revenue Act of 1942, Section 811 (f) was completely re- 
vised to provide that the estate tax shall apply whether a power of appointment 
possessed by the decedent was general or special, and without regard to any 
question of whether the property actually passed by virtue of the power of 
appointment. Under the current law, if the decedent at the time of his death 
had a power of appointment of any nature, the property subject to such power 
is taxable in his estate, with certain exceptions not relevant to this discussion. 
Regulations 108, Section 86.2 (b), although concerning itself with the gift tax, 
sheds some light upon this question. In that section of the regulations, it is 
stated, by way of illustration, that if the settlor transfers property in trust 
for the life of his wife with a power in the wife to appropriate or consume 
the principal of the trust, the wife has a power of appointment and the release 
of such power constitutes a taxable transfer. Thus, by analogy, the same situa- 
tion would apply to the testamentary device above outlined, so that if the power 
to consume principal is released, this constitutes a gift and is taxable as such. 
If, on the other hand, the power is not released, the property subject to the 


power will be included in the donee’s gross estate, and there taxed at the pre- 
vailing estate tax rate. 


Because these new sections of the Internal Revenue Code changed the law 
as it had existed for a period of over twenty years, Congress saw fit to pro- 
vide that a release of the power to appoint granted prior to October 21, 1942 
could be made without liability for the gift tax, and if the release was properly 
made, there could be no imposition of the estate tax upon the death of the 
possessor of that power. This right to release without tax liability has been 
extended several times, the latest being House Joint Resolution 210 of the 
Kightieth Congress, approved June 25, 1947, whereby Section 403 (d) of the 
Revenue Act of 1942 is amended by striking out “July 1, 1947” and inserting in 


lieu thereof “July 1, 1948”. The report of the House Committee on Ways and 
Means concerning this section is as follows: 


1. 26 U.S.C.A. 811 (f). 
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“Section 1 of the joint resolution extends to July 1, 1948, the period 
for tax-free release of powers of appointment created on or before 
October 21, 1942, the effective date of the Revenue Act of 1942. 
The Revenue Act of 1942 made a number of significant changes in 
the treatment, under the estate and gift taxes, of property which 
is subject to a power of appointment created by a person other than 
the holder of the power. However, in order to enable holders of 
previously created powers to adjust their affairs in the light of 
the new legislation, it was simultaneously provided that such per- 
sons could release their power within a stated period of time 
without incurring any tax liability. This grace period has been 
extended on several occasions since the enactment of the 1942 act 
because of the difficulties persons have encountered in making the 
desired adjustments and the need for additional‘time to study pos- 
sible changes in the 1942 legislation, particularly in connection with 
preexisting powers. Prior laws have extended the time for release 
of such powers to July 1, 1947. It is believed by your committee 
that the extension granted under the resolution will be ample to 
permit this whole matter to be considered in connection with the 


general revenue bill, to be taken up during the early part of next 
year”. 


Thus, it appears that there may be a limit to the number of extensions 


Congress will grant in this matter, and it may well be that the instant extension 
is the last. 


The estate tax regulations’ state that it is presumed that all general powers 
of appointment are releasable, unless the local law on the subject is to the 
contrary; and it is presumed that the method employed to release the power 
is effective, unless it is not in accordance with the local law on the subject, 
(or in the absence of such local law, it is not in accordance with the local law 
relating to similar transactions). A later sub-section® provides that copies 
of the instrument releasing the power must be filed with the estate tax return. 
In 1945, the Florida Legislature finally got around to enacting provisions for 
release of power of appointment. The procedure there set out is very 
simple and although there has been no decided case on this point, in view of 
the cited Treasury regulations, there would seem to be no question that a release 
executed in accordance with the Florida statutes, before July 1, 1948, would 
be effective for tax avodiance purposes. 


It should be pointed out here that only those powers which were granted 
prior to October 21, 1942 (the date of the Revenue Act) may be released with- 
out liability for the gift tax®. However, if such a provision has been set up 
in a will since that date through failure to take cognizance of the changes 
made in the applicable law in 1942, it would certainly be well to consider 
whether the payment of a gift tax on release might not be preferable to 
payment of the higher estate tax upon the death of the life tenant. 


There appear to be no cases involving the subject matter of this discussion, 
decided since the 1942 revision of Section 811 (f). The case of James vs. 
Reynolds® decided by the Minnesota District Court in 1944, involved a 


. Treas. Reg. 105, Sec. 81.24(b) (3) (iii). 
. Treas. Reg. 105, Sec. 81.24(b) (4). 


. FSA 709.03 to 709.07. 
HJR 210, 80th Congress. 
. Fed. Supp. 609. 


Oop 
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situation where, under the husband’s will, he bestowed upon his wife the 
use and enjoyment of all his property for life, with the right to use so much 
of the principal as the wife should desire, and with full power of sale, lease 
or mortgage. The will further provides that upon the wife’s death the property 
was to go to the daughter, so that the situation was exactly the same as that 
under discussion. The wife devised the property to the daughter, and the 
Federal Taxing Authorities attempted to tax such property in the wife’s 
estate as having passed pursuant to the exercise of the general power of 
appointment. The court held, and this is the interesting point as regards 
this discussion, that the wife was exercising a special power of appointment 
under the husband’s will, and the property was not required to be included 
as a part of the gross estate of the wife for estate tax purposes. The husband 
died in 1927, and the wife died January 14, 1940, so that the decision was 
based upon Section 811 (f) as it existed at that time. There seems to be no 
question but that the power to consume the principal, on the part of life 
tenant, will be construed to be a special power of appointment under the 
Federal Estate Tax laws, and that any property subject to such a power at the 
death of the life tenant will be included in the estate of the life tenant for 
estate tax purposes. 


eS 


Lifer Reeord 


COL. FRED JAMES MACK, 83, retired city attorney and member of the 
law firm of Mack, Ellis and Watson, died on October 30, at his home, 1819 
Eleventh Avenue, North, St. Petersburg. A former resident of Albion, Ne- 
braska, Mr. Mack went to St. Petersburg 34 years ago and was past-exalted 
ruler of St. Petersburg Lodge No. 1224, BPOE, and a member of the Episcopal 
church. He is survived by his wife, Mrs. Etta R. Mack; a daughter, Mrs. Helen 
Harter, Westfield, N. Y., two sons, Allan L., and Robert J. Mack, St. Petersburg; 
two half brothers, L. A. Watson, New York City and Charles Watson, West- 
field, N. Y., and a sister, Mrs. W. L. Morrison, Erie, Pa. 


RUFUS McLELIAN ROBBINS, brother of Judge Richard P. Robbins, Palm 
Beach, died October 7, at Washington, D. C., following an extended illness. For- 
merly attorney of Palm Beach County for eight years, and at one time County 
Judge, Mr. Robbins went to West Palm Beach in 1916 from Titusville, his birth- 
place. He served a term, as mayor of that city, prior to 1916. Mr. Robbins was 
a member of the firm of Bussey, Robbins and Johnson for a number of years and 
served as a lieutenant in the Navy during World War 2. He retired from the 


Navy on disability pension. Other survivors include his wife, Mrs. Florence 
Robbins and a son, Theodore. 
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CONSTITUTIONAL AMENDMENTS 
By M. E. Touson, of the Tallahassee Bar, Chief Clerk Secretary of State 


It is rather interesting to note the trend over the past few years of the 
nature of Constitutional Amendments which have been proposed. Some of the 
proposals have been adopted and are a part of the Constitution and some of 
them have not been adopted. I thought a brief resume of the context of some 
of these proposals would be of interest to the Members of the Bar, as there 
has been a lot of talk during the past year or two about a new Constitution. 
If there should be a new Constitution written it appears to me that there should 
be incorporated therein some restriction relating to the nature of the amendments 
that may be proposed. I am of the opinion that an amendment should be uni- 
form and general in application as all the people should be affected alike. What 
is good for one section of the State should be good for the entire State. 


The Legislature at the Regular Session-of 1933 passed Senate Joint Reso- 
lution No. 113, proposing an amendment to Section 9 of Article VIII, relating 
to the consolidation of the City of Jacksonville and Duval County into one politi- 
cal unit. 


This amendment vests in the Legislature the power to enact a law to carry 
into effect the provisions thereof. The Legislature at the 1935 Regular Session 
passed Chapter 17566 to conform to the amendment setting up the Municipal 
Government of the City of Jacksonville, defining its powers, duties, etc. The 
law provided for a referendum to be held on the 18th day of June 1935, to adopt 
or reject the Law. 


The election was held on the date aforesaid with the following results: 
7175 votes for the law and 9499 votes against. 


This amendment was ratified at the General Election of 1934 and it is in- 
teresting to note that the vote in Duval County on the amendment was: 7376 
for and 4637 against. One will wonder what brought about this change in the 
sentiment in such a short span of time. 


The Legislature at the 1935 Regular Session passed Senate Joint Resolution 
No. 429, proposing an amendment to Article VIII by adding a Section to be num- 
bered 10, relating to the consolidation of the City of Key West and Monroe 
County. This amendment was ratified at the General Election of 1936 and the 
vote in Monroe County on the amendment was: 1179 for and 391 against. 


There has not been any law enacted by the Legislature to implement con- 
solidation under this amendment. 


Is the amendment relating to the City of Jacksonville and Duval County 
a continuing amendment, and can the Legislature hereafter enact proper law 
for consolidation, even though a law has previously been enacted and rejected; 
or is the amendment of no effect? Also is there any limitation of the amend- 
ment relating to consolidation of the City of Key West and Monroe County? No 
law has been proposed to carry into effect that amendment. 


The Legislature at the 1939 Regular Session passed House Joint Resolution 
No. 214, amending Section 5 of Article VIII, relating to the County Commis- 
sioners of each County within the State. It seems the purpose of this amend- 


ment was to provide for four year terms, and stagger them. It left to the Legis- 
lature the power to enact laws to take care of redistricting and fix the number 
of districts. This Amendment was defeated at the General Election of 1940. 
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The Legislature again at the 1943 Regular Session passed another Resolu- 
tion proposing an amendment to Section 5 of Article VIII. This amendment 
fixes the number of County Commissioners of each County at five and provides 
that the Board of County Commissioners shall from time to time fix the boun- 
daries of such Districts. As it now stands the Board of County Commissioners 
in each County, except Dade, may change districts from time to time without 
Legislative action. This amendment also provides for staggering terms. This 
amendment was ratified at the General Election of 1944. 


The Legislature at the 1941 Regular Session passed House Joint Resolution 
No. 858 amending Article VIII by adding Section 11, relating to the County 
Commissioners of Dade County. This is an unique amendment. It was ratified 
at the General Election of 1942. It provides that the County Commissioners 
elected in 1942 shall immediately after the beginning of their terms of office, 
redistrict Dade County into five County Commissioners districts with stagger- 
ing terms. This amendment defines each of the districts. The closing clause 
in this amendment reads as follows: ‘The powers, duties and compensation 
of such County Commissioners shall be as from time to time provided by law.” 
Does this mean that the Legislature may by law provide for a change in the 
districts, even though they are fixed in the amendment? It appears to me that 
in order to provide a method of change it would have to be in the form of 
a Constitutional Amendment. Note the amendment proposed in 1943 and adopted 
in 1944 provides that the County Commissioners may from time to time fix 
the boundaries which would not necessitate any action on the part of the Legis- 


lature. We now have in the Constitution two separate provisions relating to 
the same subject matter and these differ. 


The Legislature at the 1943 Regular Session passed Senate Joint Resolu- 
tion No. 746 proposing an amendment to Article VIII, by adding Sections 11 
and 12. The amendment provides that from and after January 1, 1946 the Tax 
Assessor of Hillsborough County shall assess all property for all state, county, 
school and municipal taxes to be levied in the county etc. The amendment also 
provides that the 1945 Regular Session of the Legislature, and from time to time 
thereafter, enact laws specifying the powers, functions, duties and compensa- 
ticn etc. of the Tax Assessor. This amendment was ratified at the General Elec- 


tion in 1944. The Legislature at the 1945 Session enacted a law to carry out 
the purpose and intent of this amendment. 


This amendment applies to only one County. 
it should be good for all. 


If it is good for one County 

The Legislature at the 1943 Regular Session passed House Joint Resolution 
No. 786 proposing an amendment to Article XX by adding Sections 1-9, relat- 
ing to the consolidation of certain offices in the counties of Dade and Orange. 
This amendment was never submitted to the voters for ratification or rejection. 
A suit was brought in the Circuit Court of Leon County to restrain the Secre- 
tary of State from expending any public funds in connection with the publica- 
tion of this amendment as required by law and performing any duties in con- 
nection therewith. The Circuit Judge granted a motion to dismiss the bill of 
complaint and an appeal was taken from this order to the Supreme Court and 
the Supreme Court reversed the order of the Circuit Court and held that final 
decree be entered permanently restraining the Appellee, Honorable R. A. Gray, 
Secretary of State of the State of Florida, from expending any public funds 
etc. The subject matter in this proposed amendment is rather broad. I should 
like to quote from the opinion of the court the following: 
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“* * * constitutes more than one amendment to the Florida Con- 
stitution, within the meaning of Article XVII, Section 1 thereof.” 
“How may the electors of the State at Large vote upon the proposed 
amendment in such manner as to express their views intelligently.” 
“If two counties, by inclusion in one amendment effect a consolidation 
of all local governmental functions, within each of said counties, then 
there could be no valid reason why any number of counties less than the 
whole of the sixty seven comprising the State of Florida, might not 
follow the same course and do likewise.” 


(The City of Coral Gables V. Gray 154 Fla. 881, 19 So. 2nd 318.) 


If the trend is not changed it will be only a few years before the Consti- 
tution will contain a lot of redundant subject matter that will be very confusing. 


I have covered only a few amendments proposed in the past few vears and 
in conclusion would like to make passing reference to House Joint Resolution 
No. 407, passed at the 1947 session of the Legislature proposing to amend Ar- 
ticle VIII by adding a Section numbered 14, relating to the consolidation of 
Miami and Dade County into a political unit to be known as the COUNTY OF 
MIAMI. This is a very complex proposal. It provides that an election shall 
be held in Dade County on the date of the second primary in 1948 to adopt or 
reject the proposal as a prerequisite to being placed on the ballot in the Gen- 
eral Election of that year. It also provides for County-wide vote and that no 
other town or city in Dade County shall be included in the consolidation, save 
Miami. Others may come in by referendum. All the voters in Dade County 
may vote on this proposal, which includes towns and cities, other than Miami 
and if the vote favors consolidation all towns and cities are left out, except 
Miami, even though the voters within each voted for the consolidation. 


This Resolution was introduced and passed in pursuance of the provisions 
of Section 1, Article XVII of the Constitution, which prescribes the necessary 
formality and procedure to put it into effect. As the amendment is worded 
it is first submitted to the voters of the area to be affected. Would this pre- 
clude submitting it to the voters in the General Election of 1948 if it was re- 
jected in the primary by the voters of Dade County? Of course if it is adopted 
in Dade County it will go on the ballot. Is not this contrary to the procedure 
contemplated under the Constitution? Can the Legislature propose an amend- 
ment with a condition precedent tosubmitting it to the voters at a General 


election? JI am unable to find where the Legislature in the past has ever pro- 
posed a similar amendment. 


The Legislature has proposed and there has been ratified an amendment 
with a condition subsequent. I have reference to the amendment adopted in 
1934 relating to the sale of intoxicating liquors. This amendment is general 
in nature and local in application. The amendments to which I have referred 


could have been worded like this amendment and any county and city within 
the State could have availed itself of its provisions by referendum. 
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THE MOTOR VEHICLE SAFETY 
RESPONSIBILITY ACT 


Florida Laws 1947, c. 23626 


The 1947 Legislature, following the lead of numerous other states,’ passed the 
“Motor Vehicle Safety Responsibility Act.”: The purpose of the act, as stated in 
Section 1 thereof, is as follows: “It is the intent of this act to recognize the rights 
of all to operate motor vehicles on the public highways, but such rights should be 
used with due consideration for others. It is a public responsibility to be able to 
recompense anyone injured in person or property by the operation of motor vehicles 
on the highways of this state, so it is required herein that any owner or operator 
involved in an accident shall in the future show the ability to respond in damages 
as a requisite to his future exercise of such privileges.”* The significant portion 
of the act is found in Section 4 thereof: ‘Thirty days after receipt of notice of 
any accident involving any motor vehicle, within or without this State, involving 
personal injury or any apparent damage of $50 or more to property, the Commis- 
sioner (meaning the State Treasurer as ex officio Insurance Commissioner) shall 
suspend the licenses of the owners or operators of the vehicles involved in such 
accident and in the case of a nonresident, shall suspend such nonresident’s operating 
privilege in this State, unless such owner or operator had prior thereto made him- 
self exempt from the operation of this Act by conforming with any one of the pro- 
visions of subsections a, b, c, d, or e of section 2 hereof.’”: According to Section 2 
of the enactment, an owner may make himself exempt from the provisions of the 
act by proof of financial responsibility in any one of the following manners: (a) a 
motor vehicle liability policy, or (b) a surety bond, or ‘c) a deposit of cash or se- 
curities, or (d) being qualified as a self-insurer, or (e) a voluntary liability policy.® 


1. A partial list of such enactments is as follows: Connecticut: CONN. PUB. 
ACTS 1925, c. 183. (By the Connecticut law, proof of ability to respond in 
damages was made compulsory, not for motor vehicle operators, but only for 
those convicted of reckless driving, operation while intoxicated, or evasion of 
responsibility, or held responsible for an accident resulting in the death or 
injury of any person or damage to property to the extent of at least $100.) 
Delaware: DEL. PUB. LAWS 1931, c. 14, § 3. (Under the Delaware act a 
provision is present that proof of ability to respond in damages may be made 
by (1) a certificate of an insurance company; (2) surety company’s bond; (3) 
bond with individual sureties encumbering their real estate; (4) deposit of cash; 

(5) deposit of securities; or (6) other proof showing possession of resources 
sufficient to satisfy liability up to $6000.) 
Maine: ME. ACTS AND RES. 1927, c. 210, effective Jan. 1, 1928. 
Minnesota: MINN. PUB. LAWS 1927, c. 412, effective April 23, 1927. (A de- 
fendant convicted of reckless driving or driving while under the influence of 
intoxicating liquor or narcotics could not operate a motor vehicle for a period 
not exceeding two years unless said defendant filed an indemnity bond in the 
amount of $2500 conditioned for the payment of all damages sustained by any 
person in consequence of his negligence or unlawful act in operating a motor 
vehicle during the period fixed.) 
Rhode Island: R. I. PUB. LAWS, 1927, c. 1040, effective June 21, 1927. (This 
act empowered the State Board of Public Roads to investigate automobile ac- 
cidents resulting in bodily injuries or property damages to the extent of $100, 
and to require, if a violation of the law relating to motor vehicles appeared to 
have been committed, certain evidence of the owner relative to his ability to 
respond in damages.) 

Vermont: VT. ACTS AND RES. 1927, Act No. 81, effective June 1, 1927. 

Virginia: VA. PUB. ACTS 1932, c. 272, as amended, § 2A, 2C. (Under the 

Virginia law, upon non-payment of judgments in the case of residents, both 

the personal operating privilege and automobile registration is suspended.) 


Braun, The Financial Responsibility Law, 3 LAW AND CONTEMPORARY 
PROBLEMS 505 (1936). 


Laws 1947, c. 23626; F. S. A. § 324.01 et seq. 
Laws 1947, c. 23626, § 1; F. S. A. § 324.01. 
Laws 1947, c. 23626, § 4; F. S. A. § 324.04. 
Laws 1947, c. 23626, § 2; F. S. A. § 324.02. 


90 
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Financial responsibility laws were contrived in many states to furnish some 
measure of relief, in a pecuniary sense, to motor vehicle accident victims. These 
measures recognize, as do compulsory insurance statutes, that it is eminently desir- 
able for every person who may be found legally responsible for damages arising 
from an automobile accident to be in a position to pay such damages. The Florida- 
type act provides a method intended to approximate the beneficial results seem- 
ingly guaranteed by compulsory insurance, by requiring proof of ability to respond 
in damages, not from all motor vehicle operators, but only from those who may 
be likely to cause harm . . . those who have demonstrated, through certain dan- 
gerous acts, a tendency to be negligent.® 


Our new Florida act is to be distinguished from the Massachusetts Compulsory 
Liability Security Act,7 which provides that no motor vehicle or trailer shall be 
registered by the Registrar of Motor Vehicles unless the application therefor is ac- 
companied by a certificate of an insurance company to the effect that said com- 
pany has issued an insurance policy or executed a binder on the vehicle providing 
bodily injury liability insurance. The constitutionality of the compulsory type enact- 
ment seems to have been sustained by the courts which have had occasion to pass 
upon the subject. The Massachusetts court, in an advisory opinion sustaining the 
validity of the Massachusetts Act, based their decision both on the power of the 
State to regulate the use of public highways and on the State’s right to provide 


for public safety by the reasonable regulation of undertakings that are inherently 
dangerous.’ 


In practical effect, there is no constitutional distinction between the Massa- 
chusetts Act and that of Florida. The former requires the liability insurance as a 
pre-requisite to obtaining the vehicle license, whereas under the Florida statute 
the exemption from proving financial responsibility is more in the nature of a 
condition subsequent. In the words of an interested by-stander, “Under the Florida 
statute, everyone is entitled to one good accident!” Under either type statute, it is 
undoubtedly true that discrimination results against one who cannot pay in favor 
of the person who is able to pay. But it is submitted that such discrimination is 
not a denial of the constitutional right of equal protection. As was stated by the 
New Hampshire court in Re Opinion of the Justices,» “The fallacy in the argu- 
ment that the law would then be unequal, in the constitutional sense, lies in the 
failure to distinguish between equality of opportunity and ability to take advantage 
of the opportunity which is offered to all. The equality of the Con- 
stitution is the quality of right, and not of enjoyment. A law that con- 
fers equal rights on all citizens of the state, or subjects them to equal burdens 
...is an equal law.’'° The equal protection clause of the 14th Amendment to the 
Constitution of the United States does not take from a state the power to classify 
in the adoption of police laws, but admits of the exercise of a wide scope of discre- 
tion in that regard, and avoids what is done only when it is without reasonable 
basis and therefore purely arbitrary. A classification having some reasonable basis 
does not offend against that clause merely because it is not made with mathemati- 
cal nicety nor because in practice it results in some inequality." 


That the authority conferred on the legislature under the police power is broad 
enough to justify the enactment of statutes requiring security to pay for damages 
and injuries is manifest to even the most cautious advocate of personal rights. A 
comparison of the Florida statute with the Workmen’s Compensation Acts will 
serve strikingly to drive home this point. Perhaps it is also not amiss to point out 
that the Supreme Court of the United States has upheld the right to demand proof 


Braun, op. cit. supra, note 1. 

Mass. Laws 1925, c. 346, 3 MASS. ANN. LAWS (1935) c. 90, § 34A-J. 

In re Opinion of Justices, 251 Mass. 569, 147 N.E. 681 (1925); accord, Ex Parte 

Poretsky, 290 U. S. 30, (1933); see Interstate Busses Corporation v. Holyoke 

Street Railway Company, 273 U. S. 45, (1927); Barrows et al v. Farnum’s Stage 

Lines, Inc., 254 Mass. 474, 150 N.E. 206 (1926). 

9. Re Opinion of the Justices, 81 N.H. 566, 129 Atl. 117 (1925); See Note, 39 A.L.R. 
1023 (1925); Note, 16 CORN. L. Q. 229 (1931). 

10. Citing State v. Griffin, 69 N.H. 1, 30, 41 L.R.A. 177, 76 Am. St. Rep. 139, 39 
Atl. 264; State v. Dow, 70 N.H. 89, 65 Atl. 392, 12 Ann. Cas. 948. 

11. Lindsley v. National Carbonic Gas Company, 220 U. S. 6, (1911); 16 CORN. 
L. Q. 229 (1931). 
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of financial responsibility from the owners of automobiles for hire.2 It appears 
only logical that the Florida Legislature should have the power to extend this rule 
to all motor vehicles if reason exists for such extension. 


Section 4 of the enactment provides that the Director of the Department of 
Public Safety, any sheriff’s department, police department and/or police officer 
of the State shall immediately report to the Commissioner all motor vehicle acci- 
dents within the purview of the act coming to their attention. Such reports shall 
contain the following information: Date and place of the accident; the cars in- 
volved: the names and addresses of such owners or operators; the extent of the 
damage; and, if determinable, the individual at fault. The Commissioner is further 
authorized to require reports of accidents from individual owners or operators when- 
ever he deems it necessary for the proper administration of the Act. But it should 
be pointed out that the statute clearly states, ‘All reports shall be made without 
prejudice and shall be for the confidential use of State officials. No such report 
shall be used as evidence in any trial arising out of an accident... .”* This is in 
accord with “the principle of privilege, established in most jurisdictions, for reports 
of commercial and industrial facts, required by law to be made by employers of 
various sorts, or by commercial houses, or by public utilities, to the appropriate 
administrative officials, as well as for reports of accidents in carriage by rail, motor, 
or aircraft. Here the main objective is to investigate conditions and causes with 
a view to future administrative action; hence the State can afford to abdicate the 
use of such reports for purposes of punishment or of private litigation, in case the 
facts reported reveal a legal liability or a commercial secret on the part of the 
person reporting.’’'+ 


In regard to the administration of the Florida Act, it is provided in Section 3 
thereof that the Commissioner himself or his deputy commissioner shall administer 
and enforce the provisions of the Act and make such rules and regulations as may 
be necessary for its administration and shall provide for hearings before a deputy 
commissioner or trial examiner upon request of persons aggrieved by orders or acts 
of the Commissioner. Provision is also made in this section whereby any person 
aggrieved by an order or act of the Commissioner may within 10 days after notice 
thereof. file a petition in the Circuit Court of the county where the accident or 
violation of law occurred upon which the action of the Commissioner is based, for 
a trial de novo to determine whether such order is lawful and reasonable. But it 
is to be noted that the filing of this petition by the aggrieved party does not sus- 
pend the order or act of the Commissioner unless a stay is allowed by the judge 
of said court pending final determination of the matter.* “As at first planned in 
most jurisdictions, all such laws had, as an essential point, application of discre- 
tion on the part of a state official. That is, it was expected that every state ad- 
ministrator could invoke the law against any offender, but a point was early raised 
that to include an offender as a matter of discretion might be a ‘judicial act’ and 
therefore out of the constitutional powers of an administrative office. This ob- 
jection was urged in a number of instances and had so much apparent force as to 
cause amendments of law..." It is thus apparent to the reader that the Florida 
Legislature has wisely avoided the pitfalls into which the various other state legis- 
latures have fallen, by providing for recourse to the courts in any case in which 


12. Packard v. Banton, 264 U. S. 140, (1924); accord, State v. Dillon, 82 Fla. 276, 
89 So. 558 (1921). 


13. Laws 1947, c. 23626, § 4; F.S. A. § 324.04. 


14. 8 WIGMORE, EVIDENCE § 2377 (3rd Ed. 1940), citing REV. G. S. 1919, § 4641, 
COMP. G. L. 1927, $ 6727 (now F. S. ’41 § 350.45) (common carrier’s reports of 
accidents, etc., to State Commissioners not to be evidence ‘against the common 
carriers making it in any court.”’); ST. 1935, May 25, Ch. 17481, P. 1456, $ 36 
(now F. S. ’41 § 440.36) (workmen’s compensation; the employer’s required re- 
ports of injuries “shall not be evidence” in any proceeding in respect of such 
injury or death.) 


15. Laws 1947, c. 23626, § 3; F. S. A. § 324.03. 


16. Stoeckel, Administrative Problems of Financial Responsibility Laws, 3 LAW AND 
CONTEMPORARY PROBLEMS 530 (1936). 
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a party may feel himself aggrieved, with a trial de novo to determine the reason- 
ableness of the Commissioner’s orders and acts.'7 


Summarizing briefly, it may be said: (1) The Act stands on a sound consti- 
tutional basis within the purview of the 14th Amendment in that it does not deny 
one the equal protection of the laws. To further substantiate this proposition, it 
is noteworthy that Section 6 of the enactment provides that “In case of nonresident 
owners or operators subject to this act the Commissioner, upon notice of accident 

.. Shall notify the home state of said nonresident. Said nonresident shall only 
have his operating privileges restored by compliance with any one of the subsec- 
tions a, b, c, or d of Section 2 and upon appointing the Insurance Commissioner 
his agent to accept service of process.’?* Thus it is apparent that the Act applies 
both to residents and nonresidents alike in regard to operating privileges. (2) By 
the wise and salutary provisions for judicial review given in Section 3, the possi- 
bility of arbitrary discretion is eliminated. (3) And finally, in Section 4, by provid- 
ing that reports made to the Commissioner shall be for the confidential use of 
State officials and shall not be used as evidence in any trial arising out of an ac- 
cident, the Legislature expressly adopted the well-recognized rule of privilege es- 
tablished in almost every jurisdiction. 


LOUIS LEIBOVIT, Legislative Editor, University of Florida Law Review Board. 


17. “Thus the Connecticut law originally authorized the Commissioner to require 
proof not only in cases of conviction for violation of specific motor vehicle laws 
but also where the ‘operator shall have been involved in, and, in the opinion 
of said Commissioner, responsible in whole or in part for any motor vehicle ac- 
cident resulting in the death of, or injury to, any person, or damage to prop- 
erty to the extent of at least fifty dollars.’ Conn. Gen. Stat. (1930) Sec. 1609 
(a). The broad grant to the Commissioner of discretionary power to deter- 
mine responsibility was narrowed in 1931 by the deletion of and the substi- 
tution therefor of the requirement to furnish proof where the operator ‘shall 
have been held or found criminally responsible in connection with any motor 
vehicle accident, resulting in the death of any person or who has a record on 
file with the commission of motor vehicles, which is sufficient, in the opnion 
of said Commissioner, to requre evidence of financial responsibility for the rea- 
sonable protection of other persons.’ Conn. Pub. Acts 1931, c. 82. Only the 
last clause accords discretionary power.” Stoeckel, op. cit. supra, note 16. 

18. Laws 1947, c. 23626, § 6; F. S. A. § 324.06. 
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TAXATION: NOTICE BY PUBLICATION ALONE 
IS SUFFICIENT TO SUSTAIN FORECLOSURE 
OF MUNICIPAL TAX LIEN 


Reina v. Hope, 30 So. 2d 172 (Fla. 1947) 


Defendants, who were then minors, became delinquent in the payment of mu- 
nicipal taxes. In a proceeding to foreclose the tax lien,: notice by publication was. 
properly given,- but the requirement that written notice be mailed to defendant 
at the last known address* was not complied with since notice was mailed to the 
guardian, but not to each of the minors personally. Plaintiff, who purchased the 
property at a tax sale, brought a bill to quiet title, and the minor defendants filed 
a counterclaim to nullify the plaintiff's tax deed as a cloud on their title. Tc 
review a judgment dismissing the counterclaim, defendants petitioned for certiorari 
HELD. Published notice alone in a proceeding to foreclose a municipal tax lien is 


sufficient to satisfy both state and federal requirements of due process. Petition 
for certiorari denied. 


A tax lien foreclosure statute which provides for notice by publication only is 
sufficient to satisfy the requirements of due process. Due process of law in con- 
nection with the enforcement of liens for taxes is not measured by the same stand- 
ards as are required to satisfy due process when rights are sought to be enforced 
between individuals. For the following reasons, very summary remedies have been 
allowed for the collection of taxes: The necessity of revenue for support of the 
government does not allow delay:* all owners of property shall be held to know 
that taxes are due and payable thereon annually;7 the law charges property owr- 
ers with notice of the operation of tax laws;* after assessment and non-payment. 
land owners are charged with notice that the state will foreclose its lien;* and. 
since the judgment results from an in rem proceeding against the property,'’® con- 
structive service is sufficient.:: However, the Florida statute on foreclosure of mu- 
nicipal tax and special assessment liens requires more than the bare requisites which 
satisfy due process. It declares that written notice of intention to foreclose shall 
be sent by registered mail to the record title holder at his last known address.'2 In 
the first case construing this section of the act, the court seemed to recognize this 
mailing provision as an essential requirement of the statute.'* Yet when the court 
was called upon in subsequent cases to decide the effect of failure to mail notice. 
the provision was held to be directory and not mandatory.‘ The use of the word 


1. In a proceeding brought under FLA. STAT. 1941, c. 173, Acts of 1931, c. 15038. 
2. As required by FLA. STAT. 1941, §$ 173.04(3). 
3. As required by FLA. STAT. 1941, § 173.04(1). 
4. Longvear v. Toolan, 209 U. S. 414 (1908); Leigh v. Green, 193 U. S. 79 (1904); 
Castillo v. McConnico, 168 U. S. 674 (1898); Winona and St. Peter Land Com- 
pany v. Minnesota, 159 U. S. 526 (1895); Seminole Fruit and Land Co. v. Scott. 
291 Fed. 179 (S. D. Fla. 1923): Merchants Trust Co. v. Wright, 161 Cal. 149, 118 
Pac. 517 (1911); see Harris v. Sarasota, 132 Fla. 568, 578, 181 So. 366, 370 
(1938): Coral Gables v. Certain Lands, 110 Fla. 189, 203, 149 So. 36, 40 (1933:. 
See Coral Gables v. Certain Lands, 110 Fla. 189, 194, 149 So. 36, 37 (1933). 
See Hagar v. Reclamation District, 111 U. S. 701, 708 (1884). 
FLA. STAT. 1941, § 192.21. 


See Harris v. Sarasota, 132 Fla. 568, 576, 181 So. 366, 369. (1938). 

See Ballard v. Hunter, 204 U. S. 241, 254 (1907); Linn County v. Rozelle, 177 

Ore. 245, 162 P.2d 150, 166 (1945); Coral Gables v. Certain Lands, 110 Fla. 

189, 206, 149 So. 36, 41 (Concurring opinion). 

10. FLA. STAT. 1941, $ 173.02; see Coral Gables v. Certain Lands, 110 Fla. 189. 
204, 149 So. 36, 41 (1933). 

11. Pennoyer v. Neff, 95 U. S. 714 (1877). 

12. FLA. STAT. 1941, § 173.04(1). 

13. See Coral Gables v. Certain Lands, 110 Fla. 189, 203, 149 So. 36, 41 (1933): 
Reina v. Hope, 30 So.2d 172, 174 (Fla. 1947). 


14. McCann v. St. Petersburg, 145 Fla. 158, 199 So. 264 (1940); Fleming v. Fleming, 
130 Fla. 264, 177 So. 607 (1938). 
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“shall,” although not controlling, is indicative that the provision is mandatory.'* It 
is usually held that the intent of the Legislature determines whether a statutory 
requirement is mandatory.** The Florida statute,’7 read in its entirety, warrants the 
interpretation that the Legislature intended that the land owner be alerted by both 
mailing and publication before his land is sold for nonpayment of taxes. By stat- 
ing in the principal cases that it went further than was warranted in those de- 
cisions holding the mailing of notice to be directory only, the court apparently 
indicates a feeling that the mailing provision should be mandatory. 


While non-compliance with the mailing provision is not a denial of due process, 
such non-compliance was a deprivation of the notice intended to be given by the 
statute, and it would seem that the court went too far in the present case by hold- 
ing that notice by publication alone is sufficient. Nevertheless, it appears that 
the decisions which had in effect nullified the mailing provision had been relied 
upon by counties and municipalities in many foreclosures of tax liens,’* and it is, 
therefore, arguable that these decisions had become a rule of property. Since 
an overruling decision would be the best evidence of what the law had always 
been,?° to have overruled the prior decisions would have been to hold that the law 
all along had required mailing of notice. The result would have been to jeopardize 
many titles acquired in reliance on the early decisions. Thus the court found itself 
faced with the dilemma of continuing to maintain what it felt was an unwarranted 
position, or of upsetting many titles acquired in reliance upon its earlier holdings. 
The court chose to protect the titles. A more practical solution would have been 
to have overruled the prior holdings, but to have inserted a saving clause announc- 
ing that the court would apply the new rule only to titles acquired subsequent to 
the present decision. Such a ruling would not have had the effect of upsetting 
titles based on the prior holdings.2t This course has been followed by a number 
of courts when overruling statutory constructions which have acquired the effect 
of a rule of property.22. The Florida court has, in a case which did not involve 
property law, recognized its right to hand down an overruling decision which would 
be given only a prospective effect.2* For obvious reasons, neither litigant suggested 
this solution on appeal, yet it would have made unnecessary the perpetuation of 


what the court itself seemingly considers an unwarranted and erroneous interpre- 
tation of the statute. 


CHESTERFIELD H. SMITH, University of Florida Law Review Board. 


15. See Escoe v. Zerbst, 295 U. S. 490, 493 (1935); CRAWFORD, STATUTORY CON- 
STRUCTION § 262 (1940). 


16. See Kansas City v. Threshing Machine Co. 337 Mo. 913, 87 S.W.2d 195, 205 
(1935). 


17.. FLA. STAT. 1941, § 17304. 


18. See Reina v. Hope, 30 So.2d 172, 173 (Fla. 1947). 
19. See Ibid. 


20. Accord, People v. Graves, 242 App.Div. 128, 273 N. Y. Supp. 582 (1934); Run- 
pert v. Ruppert, 134 F.2d 497, 500 (D.C.App. 1942); Carter Oil Co. v. Weil: 209 
Ark. 653, 192 S.W.2d 215, 218 (1946); Mickel v. New England Coal and Coke 
Co., 132 Conn. 671, 47 A.2d 187 (1946); State v. Draughton, 127 Fla. 528, 173 
Soe. 395 11937). 

21. See Great Northern Railway Co. v. Sunburst Oil and Refining Co., 287 U. S. 
358, 364 (1932); Tidal Oil Co. v. Flanagan, 263 U. S. 444, 454 (1923): Compare 
Kocourek and Koven, Renovation of the Common Law Through Stare Decisis, 
29 ILL. L. REV. 409 (1924), with von Moschzisker, Stare Decisis in Courts of 
Last Resort, 37 HARV. L. REV. 409 (1924). 

22. Accord, Succession of Lambert, 210 La. 633, 28 So.2d 1 (1946); Linn County 
v. Rozelle, 177 Ore. 245, 162 P.2d 150, 165 (1945); Jones v. Woodstock Iron 
Co., 95 Ala. 551, 10 So. 635 (1892); see Carter Oil Co. v. Weil, 209 Ark. 653, 19° 
S.W.2d 215, 220 (1946) (dissenting opinion). 

23. Florida Forest and Park Service v. Strickland, 154 Fla. 472, 18 So.2d 251 (1944); 
cf., Culpepper v. Culpepper, 147 Fla. 632, 3 So.2d 330 (1941). 
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Local Gar 


Members of the JACKSONVILLE 
BAR ASSOCIATION, on November 
13th, heard a discussion of Florida’s 
probate laws and particularly recent 
changes in them, effected by acts of 
the 1947 Legislature. The principal 
speaker at the luncheon meeting of the 
association held in the George Wash- 
ington Hotel, was Edward M. McCar- 
thy, Jr., a member of the local bar. In 
his talk he dealt particularly with those 
phases of probate law regulated by the 
statute of non-claims and the limita- 
tions of non-residents to serve as per- 
sonal representatives or administrators 
of estates. Recalling changes in pro- 
bate practice and procedure resulting 
from legislative acts passed by succes- 
sive sessions from 1933 through the 
current year, the attorney expressed 
the belief that the present broadness of 
the presentation of claims statute 
might be subject to attack under the 
theory that it deprives claimants of the 
due process of law. McCarthy pointed 
out the present non-claim statute out- 
laws practically every claim against an 
estate which is not filed within eight 
months after the usual published notice 
to creditors. The statute includes claims 
that might be based upon fraud, judg- 
ment liens held by persons who might 
have no way of being informed of the 
debtor’s death and even mortgages un- 
less they have been ‘duly recorded.” 
Other recent changes in the law have 
liberalized the former limitations 
against non-residents acting as admin- 
istratcrs :nd ‘ncreesed the Imits of 
“small estates” from $2,090 to $3,000 he 
added. Edward S. Hemphill, President 


of the bar group, presided at the meet- 
ing. 


Members of the CLEARWATER 
BAR ASSOCIATION, in monthly ses- 
sion at the Palm Cafeteria, November 
3rd, heard an address by Raymond E. 
Barnes, Executive Secretary of the 
Lawyers Title Guaranty Fund. Barnes 
spoke on the history of the organization 
and outlined plans for insuring titles 
by attorneys throughout the state. Cir- 
cuit Judge Victor O. Whele, of St. Pe- 
tersburg, was among several guests. 
About 35 members attended. 


Members of the SARASOTA COUN- 
TY BAR ASSOCIATION, at a fish fry 
held at Myakka State Park, recently, 
paid informal tribute to Judge Paul M. 
Souder, hailing him as the local dean of 
the bar, John F. Robertson, who spon- 
sored the event, reported. Robertson 
said the gathering was held in lieu of 
the regular formal meeting of the lo- 
cal attorneys and that during the course 
of the party Mayor Doug Arnest gave 
a spontaneous speech extolling Souder 
as the dean of the local legal clan and 
other attorneys attending the fry also 
paid honor to Souder. 


At the November monthly meeting of 
the PALM BEACH COUNTY BAR 
ASSOCIATION, it was voted unani- 
mously to act as hosts for the 1948 
meeting of the Florida Bar Association, 
which is to be something different from 
past meetings. According to present 


plans, outlined by Judge Richard P. 
Robbins, who brought the subject to the 
attention of the local bar association, 
the State Bar sessions will be held next 
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spring on the Steamship Florida, which 
will put into the Port of Palm Beach, 
and upon which the lawyers will em- 
bark for a two night and a one day 
cruise. While on the cruise the busi- 
ness sessions of the association will be 
held on the ship. The annual associa- 
tion dinner will take place at a hotel, 
either in Nassau or Havana, immedi- 
ately after which the members on 
cruise will re-embark for the return to 
the Port of Palm Beach. Entertain- 
ment plans were placed in the hands of 
committee, with E. Harris Drew, Chair- 
man, and Wareing T. Miller and 
Charles H. Warwich, Jr., members. 


Recalling the days when many of the 
men listening to his talk were his stu- 
dents at the University of Miami Law 
School, Circuit Judge George E. Hoit, 
warmly congratulated members of the 
MIAMI BEACH BAR ASSOCIATION 
on the progress of the group during 
its short existence. Judge Holt spoke 
at the second installation of officers of 
the association at the Copacabana. 
Among the guests were judges of the 
circuit court and the civil court of rec- 
ords, clerks of all the courts, Sheriff 
Jimmy Sullivan, and Mayor Marcie 
Liberman. Circuit Judge Ross P. Wil- 
liams installed Attorney Ben Cohen as 
President of the year-old group, suc- 
ceeding Baron de Hirsch Meyer. Other 
men who assumed office were Jack Ab- 
bott and Davis Catsman, Vice-Presi- 


dents; Harold Zinn, Secretary and Al- 
bert M. Lehrman, Treasurer. Nine new 
directors also were installed. Milton 
Feller and Godfrey Newman were co- 
chairmen in charge of the affair. 


Miami’s growing international flavor 
has been recognized by the establish- 
ment of a committee of foreign lan- 
guages and laws by the DADE COUN- 
TY BAR ASSOCIATION. Melbourne 
services to government agencies and 
L. Martin, President, said Richard D. 
Morales would head the committee, 
which offers advisory and interpreter 
courts. Morales will be the Spanish 
expert on the committees. Others are: 
S. Pierre Robineau, French and Ger- 
man; Louis A. Sabatino, French, Span- 
ish and Italian; Louis M. Jepeway, 
Arabic; Walter Sezudlo, Polish; Leland 
Hyzer, Spanish; Nestor Morales, Span- 
ish, and Louis Schwarzkopf, German. 


The newly elected members of the 
JOHN MARSHALL BAR ASSOCIA- 
TION, College of Law, University of 
Florida, for the Fall Semester, 1947-48 
are: Julian Warren, President, Flavet 
1, Apt. 66-S, Gainesville, home, Jack- 
sonville; Quentin V. Long, Secretary- 
Treasurer, Flavet 1, Apt. 40-L, Gaines- 
ville, home, Miami; Executive Commit- 
tee: Russell, McIntosh, Lake Worth, 
Clifford Shepard, Jacksonville; William 
St. G. Walker, Jacksonville; Frederica 
Cook, Tallahassee and Joe C. Jenkins, 
Gainesville. 
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Lakeland’s newest attorney is J. 
ERNEST WEBB, who has become part 
of the law firm of Edwards & Webb, 
with offices in the People’s Savings 
Bank building and in partnership with 
John S. Edwards. The new attorney 
received his law degree only two months 
ago because the war interrupted his 
studies at the University of Florida. 
He fought in France and Germany as 
tank platoon leader in the Third Army 
and earned the purple heart and bronze 
star in the battle of the Rhine. A na- 
tive Floridian, Webb attended high 
school in Plant City and has many rela- 
tives in Polk County. 


C. M. KELLY has announced the 
opening of an office for the general 
practice of law at 12414 East Main 
Street, Lakeland. 


The Tampa law firm of Gibbons and 
Gibbons has announced the entry into 
the firm of SAM M. GIBBONS and 
MYRON G. GIBBONS. Other mem- 
bers of the firm are three brothers 
Gunby, Gordon L., and Arthur S. Gib- 
bons. The new members are sons of 
Mr. and Mrs. Gunby Gibbons. Both 
new members received their degrees 
from the University of Florida Law 
School in September. 


Official announcement is made of the 
dissolution of the law partnership of 
BECK and JOHNSON, which has been 
in force for the past two years in 
Belle Glade. Mr. Jack O. Johnson the 


junior partner, is retiring to enter pri- 
vate practice. Atty. Herbert D. Beck, 
who has been practicing in Belle Glade 
since January 1, 1932, and city solicitor 
for Belle Glade, is now occupying his 
new suite of offices. 


JOHN A. BOUVIER, JR., and PAUL 
E. HEELIWELL, formerly of Bouvier, 
Helliwell & McCall, and ARTHUR S. 
CLARK, JR., formerly special attor- 
ney in the Anti-trust Division of the 
Department of Justice, and recently as- 
sociated with Evans, Mershon, Sawyer, 
Johnston & Simmons, announce the for- 
mation of a partnership for the gen- 
eral practice of law under the firm 
name of BOUVIER, HELLIWELL & 
CLARK, 612 Congress Building, Miami. 


JOHN A. McLELAND, announces 
the opening of law offices for the gen- 
eral practice of law 2201 Biscayne 
Boulevard, Miami 37, Florida. 


JOSEPH E. GILLEN, formerly as- 
sistant attorney general of Florida and 
assistant United States Attorney for 
the Southern District of Florida, and 
JOHN G. HODGES, formerly lieuten- 
ant commander, United States Navy 
and assistant United States Attorney 
for the Southern District of Florida 
announce the formation of a partner- 
ship for the general practice of law un- 
der the firm name of Gillen & Hodges, 
with offices in the Petteway Building, 
31214 Twiggs Street, Tampa, Florida. 
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The Florida 
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324 pages of laws, decisions 


and heretofore unwritten prac- 
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LAWYERS’ TITLE 
GUARANTY FUND 


2 IN 1 


Purchaser: want my attorney's opinion on 
on the title.”’ 


Mortgage Lender: ‘’My company likes title 
insurance on its loans.” 


Purchaser’s Attorney: ‘‘Now you can have 
the advantages of both—2 in 1.” 


Purchaser & Lender: (In unison) “How is 
that?” 


Attorney: “Opinion by member of LAW- 
YERS’ TITLE GUARANTY FUND and 
Guaranty of Title by the Fund.” 


Are you a member of the FUND and can you 


furnish the 2 in 1? If not, make application 
now to— 


LAWYERS’ TITLE GUARANTY FUND 
P. O. Box 2671 
ORLANDO, FLORIDA 


FLORIDA STATUTES, 1941 


The State offers the following official legal publications 
prepared by the Statutory Revision Department 
of the Attorney General’s Office: 


Volume I, FLORIDA STATUTES, 1941 


containing the general statutory law of the state through 
1941, court rules, and constitutions of the United States 
and Florida; 


Volume II, FLORIDA STATUTES, 1941 


containing the history and revision notes and the annota- 
tions to the statutes, court rules, and constitutions con- 
tained in Volume I. 


Volume III, FLORIDA STATUTES, 1941 


containing helpful and useful matter, including the 
British Statutes in force in Florida, Whitfield’s notes, 
selected Federal laws in general use, and an index to the 
special and local laws of Florida. 


1945 Current CUMULATIVE SUPPLEMENT TO VOLUME I 
1945 Current CUMULATIVE SUPPLEMENT TO VOLUME II 


os These volumes and supplements may be obtained NOW from the 
ow§ Secretary of State at the following postpaid prices: 


Volumes I and II to purchasers within the state—each $10.00 
(to purchasers out of the state—each $13.50) 


Volume III to purchasers within the state—$3.75 
(to purchasers out of the state—$4.50) 


1945 Cumulative Supplements to Volumes I and II]—each $3.00 
(to purchasers out of the state—each $3.50) 


All publications of the Statutory Revision 
Department will be sold and delivered through 


THE SECRETARY OF STATE 
TALLAHASSEE 


| | | 
| 
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241 Titles of the Law—Each a complete and 
exhaustive treatise of the subject covered— 
the text supported by ALL reported cases from 
1658 to date. 
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